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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

gaaLd C: MANN Narch 7, 19%

ansy SENEMAL

Bonorable Geos H. Sheppard
Comp trollcr of Publie Accounts
Austin, Texas

Dear Kr. sSheppards

0 approve
all accounts agndnst\the State

This is in answer to\youkr legter o6f February 24, 109,
in which you say:

capance claim, under

vigéd Civil Statutes of Texas, which provides
ing a permit to do business a motor fuel dis-
.tributor shall‘execute a surety bond or comply with paragraph (d),
which 1s as followsg

*That in ldeu of piving a bond, any dis-
tributor nmay deposit in the Suspense Account
of the State Treasury, money in the amount of
the bond that may be required, which shell
nover be relcased until securities are subsgti-
tuted for the same or a bond executed in lieun
thereof, or until the Comptroller has made a
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complete and thorough investigation and author-
ized the same to be releaged; # & «F

It appears that the Texas Star 01l Dietridbuting Com-
pany has ceased operations and is not indebted to the State, and

the Comptroller has authorized this sum of ¢1,000,00 to be re-
l1cased.

Tou desire to know whother or not_Article 4745 applies
tv this account. The nuuber of this Article in the year 1917

was 43303 and it was construed in an Attorney General's opinion
written December 18, 1917, by C. W. Taylor, Assistant Attorney
General under Hon. B. F. Loonoy. We have been unable to find
any other Attorney Generalt's opinion, or any court opinion con-
struing this statute. In view of the fact that we beliceve Mr.
Taylor's opinion answers your question, and that its rcasoning
is unquestionably sound, we are adopting the entire opinion,
and quoting it as followsy

"lion. ¥. D. Cope, Care lnvestigating
Comaittec No, 6,

Capitol.
Dear Sirp; The Attorney Goneral has your let-
ter of December 15th, asking for a construct-

ion of Article 4238 Revised Civil Statutes of
1911,

*Replying thereto, we beg to say that
Article 4328 Revised Civil Statutes of 1913,
is in the following languages

#tAricle 4338, Comptrollert's account to
be approved by Secrctary of State, ~-Thée account
of the Comptroller acainst the State shall not
be passed to the Treasurer until approved by
the Secretary of State, '

280 far as we arc able to determine the
above article has never heen before the courts
of the State for a construction, and we are

left to the language of the Statute to deter-
mine its mcaning.

*Wo f£ind that this provision of the Statute
first found its place in the laws of this State
as Section 15 of the Act approved April 11, A.D.
18448, being an act to define the duties of the
Couptroller of Public Accounts of the State of
Tcxas, such section being as followsg

<83 .
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®tScetion 15, Be 4t further enacted, the
accounts of the Coumptroller againgt the Stato
shall not be passed to the Trcasurer until
approved by the Secrectary of State, !

"It will boe noted that the only variance be-
tween the prescnt Statute and that of 1844 is that
the word 'account' in the present Statute is in
the singular, while in the Act of 1846 thc same
word appears in the plural. This is an immater-
ial varlance between the two articles for the
reason that under our rules of construction the
singular and the plural nuwber shall each include
the other unless otherwise expressly provided,
(See Article 5602 Revised Statutes of 1911),

®*Section 15 of the Act of 1846 became Article
143 of Hartley's Digest of the Laws of Texas (1850),
and it appcars in the identical form used in tho act
of 1846 as Articlec p427 of Paaschal's Digest. In the
Revised Statutes of 1870 it appears as Article 27585
and for the first time in its history as a portion of
the Statutes of this State this Article appears with
the word ‘account! in the singular form. Otherwise
it is identical with the Act of 1844, This Article
was carried into the Statutes of 18985 as Article
2843 and is there in the samc form as it now appears.

o

"An Act of the Third Called Session of the
Thirty-first Legislature approved August 19, 1910,
provided for the election, qualification, bond and
duties of the Comptroller and his euployes; provided
complete systam ¢f accounting and bookkecping and
auditing for said department with the other depart-
ments and officers of the povermment. This Act ex-
preasly repealed all Articles contained in Chapter
2 of Title 52 of the Statutes of 1895 in which
Chgter and Title is to be found Article 2843 above

referred to. Scetion 16, however, of this Act 13 1in
the following languagey

" 1The account of the Comptroller agalnst the
State shall not be passed to the Treasurer until
approved by the Sccretary of State, !

®I¢t 1s in this form that the provision appears
in the Statutcs of 19131, The above history of this
legislation shows this provision to be continually
in force in this State froa the date of its origin-
al enactment in 18486.

284
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®Coming now to the purpose and meanings of this
statutory provision, we find that Artiecle 41320 of
the Reviscd Statutes of 1913, bolng Section 319 of
said Act of 1910, provides that tho Comptroller
shall audit the clajms of all persons arainst the
State in cascs vhere provisions for the payment
thereof have becn made by law, unless the audit-
ing of any such claim shall be otherwise specially
provided for.

®*The Comptroller thus being made the auditor

of accounts against the State prescnted for payment,
it appears that unless somc other authority 1s
authorized to audit accounts filed by the Comptrol-.
ler's departaent no such audit could bc made, and
it 1s our opinion that the Legislature by enacting
what 1s now Article 4336 intended that all account
drawn by the Comptroller or his department arainst

. the Stato should be audlited by the Secretary of
State before warrants therefor were issued and same
presented to the treasury for payment.

"iie therefore advise you that in our opinion
it 18 the duty of the Comptreller to prescent to
the Secretary of Statc for his approval all ac-
counts against the State in favor of the Conptrol-
ler, or his department, or any mcmber thereof, and
that before warrants arc drawn by the Comptroller
the accounts upon which the same are based should -
bear the appruval of the Secretary of Statc,®

This opinion written during Attorney General Looncy's
administration shows that the statutes in regard to this question
were the same then as they arce nows. The Comptroller {(as now
provided in Article 40344) shall be the auditor of all claims
against the State; but in order for some onc to check the Compe-
troller it was provided in the next article (now Article 4345 —
and formorly Article 4336) that the claimg in favor of the Comp-
troller, those in which he would be interested, should be ap-
proved by the Secrctary of State.

vur answer to0 your question is that Article 4345

(formerly Article 4338) requires that the Seccrctary of State
approve all accounts against the State in faver of the Conp=-
troller, or his departuient, or any nember thereof, but that
the "clearance for refund" which you subnitted to us is not

an account against the State in favor of the Comptroller, and
therefore it does not requirc the approval of the Secrctary of
Stato.
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Yours veory truly
ATTORNEY GENLERAL OF TEXAS

s O SEE=

Cecil C. Rotsch
Asslstant

CCR-R

APPROVED

TOTWEY GENERAL OF TEXAS



